
 
 

T: (02) 9929 0226 M: 0403 738 996 ABN: 61 649 876 437 
E: dbannerman@bannermans.com.au  W: www.bannermans.com.au 
P: PO Box 514  NORTH SYDNEY NSW 2059 AUSTRALIA 
 

Liability limited by a scheme approved under Professional Standards Legislation © Copyright Bannermans Lawyers 2014. 

 

 

 

 

 

 

Often, during the course of construction work, circumstances arise which call for a change to the design, the 

scope of work, or the materials which the parties to the construction contract originally agreed to. 

Commonly variations arise on account of unforseen circumstances or requirements by third parties, in particular 

the relevant consent authorities. Otherwise, variations also arise when contract drawings are incorrect or 

incomplete, materials become difficult to obtain, and the owners request design changes. 

Most construction contracts contain a clause (“a variations clause”) which sets out the process which the parties 

must undertake in order to make such changes to the contract. Where the contract provides for such a process 

the parties must follow that process. 

Additionally, in the case of residential construction work, the Home Building Act 1989 (“Act”) imposes certain 

requirements on the way variations to a contract are to be implemented. The Act requires variations be in 

writing and must be signed by each of the parties to the contract. 

The variations clause in most contracts provides that, in addition to the variation being in writing and being 

signed by all of the parties, prior to undertaking the variation work the builder must provide the owner with: 

1. Written details of the variation, which could include a description of the changes to the scope of work, 

revised drawings or specifications or additional contract documents. 

 
2. Notice on how the variation will affect the contract sum. 

 
3. Notice on how the variation will affect the contract date for completion. 

In my experience, inadequate accounting of variations often leads to dispute between the parties at, or close to, 

the completion date.  Typically, such disputes arise from insufficient detail of the work varied and the omission 

of some part of the cost attributable to the variation. Variations on top of variations also create significant 

confusion if a process of managing variations is not adopted from the commencement of the work and 

maintained until practical completion. 

Some further points to consider when a variation is required are provided below: 

 Be sure to include all of the costs associated with the variation, such as materials, consultants fees, sub-

contractors costs, employee charge out rates, overheads and profit. 

 

 Consider whether the contract specifies when and how payment claims for variations may be submitted to 

the owner. The contract may allow claims for variations outside of the main payment claims under the 

contract. 

Variations to Contract  

Works 
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 When estimating the effect a variation will have on the contract date for completion, consider the affect on 

the “critical path” under which the work is being performed and whether a revised construction program 

should be attached to the variation. 

 

 The consequences of failing to record a variation in writing may extend well beyond the date the contract 

work is completed. For example, if a variation resulting in a deviation from the contract documents is not 

recorded in writing, a subsequent purchaser of the building may not be aware of the variation and may 

consider the builder liable for the deviation. Without a written record, the builder may have trouble proving 

the deviation resulted from an instruction by the previous owner of the building. 
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Points on how to complete a variation form: 

 Sequentially numbering the variation forms is particularly helpful on completion or if a dispute arises and it 

may prevent early variations being overlooked. 

 

 Try to provide a brief and succinct but detailed description of the variation works. Specifying particulars such 

as changes in materials, colours, sizes and position by reference to drawings, specifications and codes where 

necessary may prevent disputes from arising. 

 

 Attached relevant documents to the variation form and make a notation in the description of the 

documents which are attached. 

 

 If a variation does not affect the contract price or completion date, specifically state that there is no affect 

by inserting “N/A” in the relevant space on the form. 

 

  Rule a diagonal line in any areas of the form which do not contain writing. 

 

 Keep a copy of the original signed variation forms with the copy of the contract. Preferably keep a copy in 

electronic format. 
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